GENERAL CONTRACTORS AGREEMENT

Agreement Between Owner and Contractor where the basis of payment is a Stipulated Sum

THIS AGREEMENT is made and entered into this  _________ day of  _____ 200__ by and between _____________________________(hereinafter referred to as "Owner") and ____________________ (hereinafter referred to as "Contractor").  The "Architect" is __________.

WORK OF THIS CONTRACT

The Contractor shall perform reconstruction work at the ____________________  which is located on Owner's land ("the Work") in accordance with the specifications and requirements of the "Contract Documents" (as is defined below).  The Contractor shall perform the entire Work described in the Contract Documents, except to the extent specifically indicated in the Contract Documents to be the responsibility of others.  

ENUMERATION OF CONTRACT DOCUMENTS

The Contract Documents consist of the following items: this Agreement, Drawings, Specifications, addenda issued prior to execution of this Agreement, other documents listed in this Agreement, and modifications issued after execution of this Agreement.  The Contract Documents are fully a part of this Contract as if they had attached or repeated herein.

The Contract Documents are enumerated as follows:

*
this Agreement - including  "Exhibit A" which is attached hereto containing a narrative to supplement the information contained in the other Contract Documents.

*
Drawings by the Architect labeled "<**INSERT**>". All of these Drawings are dated ________ and have ____ listed on them as the "job number" (collectively, these documents are hereinafter referred to as the "Drawings") The specific documents included in the Drawings are:

<**NOTE TO USER - MODIFY THE FOLLOWING TO SUIT NEEDS

for each drawing include the date of the last revision**>


*
A-1:  Site Plan


*
A-2:  Floor Plan & Details


*
A-3:  Elevations & Sections


*
A-4:  Storefront Details & Schedules


*
A-5:  Details & Schedules


*
A-6:  Structural Framing & Details


*
P-1:  Plumbing


*
M-1:  Mechanical


*
E-1:  Electrical

The intent of the Contract Documents is to include all items necessary for proper execution and completion of the Work by the Contractor. 

Execution of this Agreement by the Contractor is a representation that the Contractor has visited the site of the Work and has become familiar with the local conditions under which the Work will be performed. 

DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

The "Date of Commencement" shall be the later of the following two dates:  7 days following the issuance of a building permit for the Work of this Contract from the City of Miami's building department; or, the date that the Contractor receives written notice from the Owner authorizing commencement of the Work.

The Contractor shall achieve Substantial Completion of the Entire work within _________ calendar days following the Date of Commencement. The term "Substantial Completion" means that the Work has been substantially completed and the final certificate of occupancy has been issued by the relevant local governing body enabling the Owner to utilize the premises for its intended purposes. 

Any weather delays are included in the 240 days of the contract schedule.

In the event that the Contractor fails to achieve Substantial Completion within the time specified herein, there shall be deducted from the amounts otherwise owing to the Contractor a liquidated damage of $400.00 for each day that Substantial Completion has not been achieved following the completion deadline enumerated herein. 

CONTRACT SUM

The Owner shall pay the Contractor in current funds the sum of __________________ dollars ($__________) for the Contractor's performance of the Work of this Agreement. This amount shall be known as the "Contract Sum".

PROGRESS PAYMENTS

Based upon Applications for Payment submitted to the Owner by the Contractor and Certificates for Payment issued by the Architect and/or the Bank's supervising engineer, the Owner shall make progress payments on account of the Contract Sum to the Contractor as provided below and elsewhere in the Contract Documents.  Each requisition shall be in the form and manner agreed to by the Owner to wit: AIA form G702 or such other form as is acceptable to the Owner, and shall provide for the retainage as herein defined. The period covered by each application for Payment shall be one calendar month ending on the last day of the month.

Each Application for Payment shall be itemized; that is to say: it will be correlated to the subportions of the job shown in the cost breakdown, based upon the then demonstrated contract price, computed in accordance with the applicable provisions thereof and shall in all instances be in such detail as is prescribed or required by the construction lender (the "Bank") who extends a construction loan for the Project, the Owner and/or the inspecting agents. Nothing herein shall convert this Contract to a cost plus contract, additionally, the Contractor is not guaranteeing trade breakdowns.

The first Application for Payment need not be accompanied by supporting lien waivers from subcontractors.  For each subsequent Application for Payment, however, the Contractor shall deliver to the Owner supporting lien waivers from: (i) any subcontractor or material person whose work is in excess of $50,000 or (ii) all persons who have supplied a Notice to Owner for all work and materials previously incorporated in the project, which waivers will be given for all work done through the prior draw request, all in accordance with the terms and allocations contained in the prior draw request and, further, (as to all draws, including the first and final draws) all other documents reasonably required by the Bank.

The limitation upon the amounts of each Application for Payment shall be as follows:

Retainage will be withheld at a rate of ten percent (10%) holdback from each approved Application for Payment. The Owner may hold the combined retainage from each progress payment until the Final Payment (defined below).

The Contractor's fee (as reflected on the Schedule of Value to be submitted before the first application for payment) shall be drawn proportionately; in the same proportion which the draws on account of the contract price bears to the total contract price. Together with each Application for Payment, as a condition precedent to the Owner's obligation to make any such payment, the Contractor shall deliver to Owner a partial payment waiver of lien for the cumulative amount of all applications for payment to the date thereof, and any other documents reasonably required by the title insurance company insuring the construction loan mortgage. All backup documentation shall be 30 days in arrears ("Trailing Waivers").

Owner's approval of any payment, or the approval of Owner's construction lender, shall in no event constitute acceptance of the Work or a waiver of any right with respect to deficiencies concerning the same. Similarly, this provision shall not be in derogation of the contractor's right to reasonable approval before any payments are made to its subcontractors or materialmen.  No payment, including final payment, to the Contractor shall be evidence of acceptance of the quality or quantity of work performed by or through that date. The Owner and its agent shall have an affirmative duty to promptly advise the Contractor of any known deficiencies in the Work as it relates to the Contract Documents.

If the title company insuring the Bank's mortgage will not or would not, at the time a construction loan advance is due and payable, insure the advance to be made by the construction lender due to the existence of liens, encroachments or other encumbrances on the construction site premises created by the Contractor, the Architect or the Bank's supervising engineer shall not certify said payment to be due and payable until the Contractor has removed or effected the discharged of such liens, encroachments or other encumbrances by either payment or bonding in accordance with Chapter 713 of the Florida Statutes. 

The Contractor agrees that the time at which Applications for Payment are to be submitted and payments are to be made as provided for in this Agreement are subject to reasonable modification if so requested by the Bank.

FINAL PAYMENT

Final payment, consisting of the entire unpaid balance of the Contract Sum, shall be made by the Owner to the Contractor when the Work has been completed, the contract fully performed, proof has been submitted to the Owner that reasonably demonstrates that all relevant subcontractors, laborers, and suppliers have been fully paid, a final Certificate of Occupancy issued by the relevant local governing authorities, and a final Certificate of Payment has been issued by the Owner's Architect.  All documentation submitted by the Contractor under this paragraph must meet the reasonable satisfaction of the construction lender and the title insurance company.

Final releases of lien are required from the General Contractor, Subcontractors, material suppliers and all who have sent Notices to the Owner as required by the Florida Mechanic's Lien Law. One copy is sufficient and must be notarized. All releases must be in the hands of the Owner prior to final payment. Before final payment, the Contractor shall furnish the Owner an Affidavit of Final Payment stating, i f it is the fact, that all lienor have been paid in full, or if it is not the fact, showing the name of each lienor who has not been paid in full and the amount due or to become due each for labor, services or materials furnished.

TIME FOR PAYMENT AND INTEREST

The Owner shall make each progress and final payment within fourteen (14) business days from the date that the relevant complete Application for Payment has been submitted to the Owner along with all other required documentation.

Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate of 10%.

RELATIONSHIP OF THE PARTIES

Contractor accepts the relationship of trust and confidence being established between it and Owner under this Agreement. Contractor promises to furnish its best skill and judgment and to cooperate with any architects or engineers that might be involved with this Project in furthering the interests of Owner.  Contractor promises to furnish efficient business administration and superintendence, to make its best efforts to furnish at all times an adequate supply of workers and materials, and to use its best efforts to complete the Project in the best and soundest way and in the most expeditious and economical manner consistent with the interests of Owner.  The Owner agrees to use its best efforts to enable the Contractor to complete the Work in the best and most expeditious manner by supplying to Contractor the information and carrying out its other duties as required by this Agreement in a timely manner.

THE OWNER

Except for permits and fees which are the responsibility of the Contractor under the Contract Documents, the Owner shall secure and pay for necessary government approvals and impact fees required for the Work.

THE CONTRACTOR

The Contractor shall be solely responsible for and have control over construction means, methods, techniques, sequences, and procedures with regard to the construction called for by this Agreement unless the Contract Documents give other specific instructions regarding these matters.

Except for the fees detailed in this Agreement, the Contractor shall pay all costs of the Work of this Agreement including labor, materials, equipment, tools, machinery, water, utilities, transportation and other services necessary for the completion of the Work.

The Contractor warrants to the Owner and the Architect that materials and equipment furnished under this Agreement will be of good quality and new unless otherwise required or permitted by the Contract Documents.  The Contractor further warrants that the Work constructed will be free from defects not inherent in the quality required or permitted and that the construction will conform with the requirements of the Contract Documents.  Work not conforming to these requirements, including substitutions not properly approved and authorized, may be considered to be defective.  If required by the Architect, the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment.

Contractor shall comply with and give all notices required by law that bear on the performance of the construction required by this Agreement.  The Contractor shall promptly notify the Architect and Owner if Drawings and Specifications are observed by the Contractor to be a variance therewith.

The Contractor shall be responsible to the Owner for the acts and omissions of the Contractor's employees, Subcontractors and their agents and employees, and other persons performing portions of the construction who are under contract with the Contractor.

The Contractor shall keep the premises and surrounding area free from accumulation of waste materials or rubbish caused by operations under this Agreement.  At completion of the Work the Contractor shall remove all waste materials, rubbish, tools, construction equipment, machinery, and surplus materials.

To the fullest extent permitted by law, Contractor shall indemnify and hold harmless the Owner and its agents and employees from and against all claims, damages, losses, and expenses including but not limited to, attorneys' fees, arising out of or resulting from the performance of its duties under this Agreement, provided that such claim, damage, loss or expense is attributable to bodily injury, sickness, disease, or death, or to injury to or destruction of tangible property including loss of use resulting therefrom, but only to the extent caused in whole or in part by negligent acts or omissions of the Contractor, a Subcontractor, anyone directly or indirectly employed by them or anyone for whose acts they may be liable, regardless of whether or not such claim, damage, loss or expense is caused in part by a party indemnified hereunder.  

In any and all claims against the Owner or any of its agents or employees by any employee of the Contractor, any Subcontractor, anyone directly or indirectly employed by a subcontractor, anyone for whose acts any subcontractor may be liable, or any sub-subcontractor, the indemnification obligation under this Paragraph 7.7 of this agreement shall not be limited in any way by any limitation on the amount or type of damages, compensation or benefits payable by or for the Contractor, or a subcontractor or any sub-subcontractor under workers' or workmen's compensation acts, disability benefit acts or other employee benefit acts. 

The Contractor shall enforce strict discipline and good order among the Contractor's employees and other persons carrying out the Contract.  The Contractor shall not permit employment of unfit persons or persons not skilled in tasks assigned to them.

Unless otherwise provided for in the Contract Documents, the Contractor shall pay all sales taxes due under state statutes in effect at the time that this Agreement is executed on all goods and building materials that are used in the Work. 

The Contractor shall secure and pay for the building permit and other permits and government fees (not including impact fees which shall be the responsibility of the Owner), licenses, and inspections necessary for proper execution and completion of the Work.

The Contractor agrees to afford access to the Work at all reasonable times to the Owner and Owner's consultants, the Bank and its Supervising Architects, provided however said access is subject to reasonable safety rules and provided further that said access does not unreasonably interfere with the Contractor's ability to perform its work.

ADMINISTRATION OF CONTRACT

The Architect will provide administration of the Contract and will be the Owner's representative, during construction until the final payment is due. 

The Architect will visit the site at intervals appropriate to the state of construction to become generally familiar with the progress and quality of the completed Work and to determine in general if the Work is being performed in a manner indicating that the Work, when completed, will be in accordance with the Contract documents.  On the basis of on-site observations the Architect will keep the Owner informed of progress of the Work and will endeavor to guard the Owner against defects and deficiencies in the Work. 

Based on the Architect's observations and evaluations of the Contractor's Applications for Payment, the Architect will review and certify the amounts due to the Contractor and will issue "Certificates for Payment" in such amounts.

The Architect, on behalf of the Owner, is authorized to reject work that does not conform to the Contract Documents.

SUBCONTRACTS

A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of the construction work at the site.

As soon as practical after beginning construction, the Contractor shall inform the Owner in writing of the names of the Subcontractors who have been retained to perform portions of the construction work called for by this Agreement.

The Contractor shall use his best efforts to retain as many qualified African-American subcontractors for the Work of the Project as is possible.  The Owner shall assist the Contractor in identifying qualified potential African-American subcontractors. In undertaking such efforts, the Contractor shall not exceed the budgetary limitations imposed by this contract.  The Contractor shall have the final say on which subcontractors are selected.

TIME

Time limits stated in the Contract Documents are of the essence of this Agreement.  By executing this Agreement, the Contractor confirms that the time limits that are imposed provide a reasonable period to begin and to complete the work.

PAYMENT

Payment my be withheld on account of (1) defective work not remedied, (2) claims filed against Owner by third parties related to Contractor's performance under this Agreement, or (3) failure of the Contractor to make payments properly to Subcontractors for labor, materials, or equipment.

The making of the Final Payment the Owner shall constitute a waiver of claims by the Owner except those arising from: (1) liens, claims, security interests, or encumbrances arising out of this Agreement that are unsettled, (2) failure of the construction work to comply with the Contract Documents, or (3) terms of warranties required by the Contract Documents.

Acceptance of final payment by the Contractor, a Subcontractor, or a material supplier shall constitute a waiver of claims by that payee except those claims previously made in writing and identified by that payee as unsettled at the time that the application for final payment is submitted.

INSURANCE

The Contractor shall maintain the following insurance:

· Worker's Compensation Insurance as required by Florida law.

· Public liability insurance on comprehensive basis, with coverage of no less than $1,000,000.00 of combined single limit for bodily injury and property damage and umbrella coverage of no less than $1,000,000.00. Owner shall be responsible for obtaining a builder's risk insurance policy.

· Contractual liability insurance covering all liability arising out of the terms of the Contract Documents.

· Automobile liability insurance for all owned vehicles as well as coverage for leased automobiles with coverage as indicted in this section of the Contract dealing with insurance. 

· The public liability insurance coverage as required in this section of the Contract shall include those classifications, as listed in "Standard Liability Insurance Manuals, " which are applicable to those operations of the Contractor in the performance of the Contract.

To the extent an identifiable occurrence gives rise to a public liability insurance claim, the Contractor's general public liability insurance shall be primary if such occurrence was occasioned solely by the negligent or willful commission or omission of Contractor or anyone claiming by, through or under Contractor and the Owner's general public liability insurance shall be primary if the occurrence was occasioned solely by the negligent or willful commission or omission of the Owner or anyone claiming by, through or under Owner. To the extent that the occurrence was occasioned by the comparative negligent or willful commission or omission of both Owner and Contractor (or anyone claiming by, through or under either of them), each of their general public liability insurance shall be primary to the extent of the comparative negligence of each of them.

Certificates of insurance acceptable to the Owner shall be filed with the Owner prior to the commencement of the Work. Said certificate shall clearly indicate type of insurance, amount and classification in strict accordance with the foregoing requirements. These certificates shall contain a provision that coverage afforded under Contractor's policies will not be cancelled until at least thirty (30) days prior written notice has been given to the Owner by certified mail.

All insurance policies required of the Owner and the Contractor shall be issued in a company authorized to do business under the laws of the State of Florida, with the following qualifications as to management and financial strength:

"The Company must be rated no less than "A" as to management, and no less than "AAA" as to strength, by the latest edition of Best's Insurance Guide, published by Alfred M. Best Company, Inc., 75 Fulton Street, New York, New York."

CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS

The Owner reserves the right to perform construction or operations related to the Work with the Owner's own work force. The Owner may also award separate contracts in connection with other portions of the Work so long as such other contracts do not substantially delay the progress of the Contractor or result in significant additional costs for the Contractor.

CHANGES IN THE WORK

The Owner may order changes in the Work consisting of additions, deletions, or modifications.  The Contract Sum and Date of Completion shall be adjusted accordingly.  Such changes in the Work shall be authorized by written Change Order signed by the Owner and the Contractor.

The Contract Sum and the Time of Completion shall be changed only by Change Order.

The cost or credit to the Owner caused by a Change Order shall be determined by mutual agreement of the parties.

PROTECTION OF PERSONS AND PROPERTY

The Contractor shall take reasonable precautions for the safety of all employees and other persons affected by the Work.

The Contractor shall provide reasonable protection to prevent damage, injury, and loss to the Work, and to property located on the Work site.

The Contractor shall promptly remedy damage or loss to property at the site caused in whole or in part by the Contractor, a Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by any of them.  This paragraph does not apply to losses caused by the acts or omissions of the Owner and not attributable to the negligence of the Contractor.

CORRECTION OF WORK

The Contractor shall promptly correct Work that fails to conform to the requirements of this Agreement whether observed before or after Substantial Completion.  This paragraph shall apply to work performed by Sub-contractors as well as work done by direct employees of the Contractor.

FINANCING

The Contractor understands and agrees that the Owner is in the process of closing on a construction loan on the premises. With respect to such construction loan, the parties hereto agree as follows:

The Owner shall have the right to assign this Agreement to the bank as collateral security for the construction loan to be made by the Bank for the purposes of financing the Work, and the Contractor agrees that in the event of a default by the Owner hereunder or in the event of a default by the Owner under the Bank's building loan agreement or mortgage, it will, upon demand of the Bank, complete the Work to be performed by the Contractor hereunder provided that the Contractor is paid in accordance with the provisions of the Contract Documents. The Contractor will execute a subordination agreement to accomplish this purpose.

Notwithstanding anything contained in any of the Contract Documents, in the event the employment of the Architect is terminated, the Contractor shall have no right to approve or object to any successor Architect appointed by the Owner or the Bank or to approve or reject any further or successive appointment of an Architect by the Owner of the Bank .

Notwithstanding anything to the contrary contained in any of the Contract Documents, whenever any requisition, payment, change, certification, approval or any other matter under the Agreement pertaining to disbursement of funds is subject to the decision or approval of the Architect; then in such event the decision of the supervising engineer engaged by the Bank whenever so required by the terms of the building loan agreement and/or mortgage will control. Notwithstanding the foregoing, this provision shall not modify the Contractor's right to contest a dispute.  All approvals as required hereunder must be timely and reasonable.

If the Contractor has commenced construction prior to consummation of the construction loan with the Bank and Contractor agrees to subordinate all lien rights which it then as or may thereafter acquire to the lien of the Bank's construction loan mortgage.

BONDS

The Contractor shall furnish guaranty bonds. These shall be executed surety bonds from a company licensed in the State of Florida. The Performance Bond shall be for 100% if the Contract and the Payment bond shall also be for 100% of the Contract, the Contractor shall pay costs associate!d with Contractor procuring said Bonds.  The Bonds shall be as security for the faithful performance of this Contract and for payment of all persons performing labor on the project under this Contract and furnishing materials in connection with this Contract.

These bond documents are "Performance Bond" and "Labor and Material Payment Bond", AIA Document A-311, or in other forms acceptable to the Owner, with the payment bond to be amended to include the following statement: "This bond is intended to comply with the provisions of Florida Statutes Chapter 713 exempting the owner from liens upon the real property to be improved. The provisions of said Statute pertaining to payment bond requirements are incorporated into this bond by reference, and in the event of any conflict, the provisions of said Statute shall prevail." A dual obligee rider will be provided in favor of the Bank.

LIENS

The Contractor shall discharge by bonding or otherwise, or cause to released or record, any mechanic's or materialmen's lien or any attachment, conditional bill of sale, chattel mortgage, security agreement or other encumbrance, under the laws of the State of Florida or otherwise by any person or persons whomsoever arising form any work by the Contractor or by subcontractors pursuant to this Agreement, or on account of by materials furnished under this Agreement and filed of record against the construction site premises of the Owner. If any such lien shall be filed against the construction site premises, which lien is not released, satisfied or discharged by payment, deposit, bonding or otherwise within ten (10) days from the date the Owner notifies contractor of the existence thereof, the Owner may, in addition to all other rights and remedies arising as a result of the filing of such lien, cause the same to be removed or discharged by payment, bonding or otherwise. The entire cost incurred by the Owner in so doing shall be forthwith reimbursed by Contractor, but to the extent not so reimbursed shall be a credit against any sums then or thereafter due to Contractor under this Agreement . Provided, however, that is such lien is filed due to the fault of the Owner to make timely payments, the Owner shall bear full responsibility for such liens.

ASSIGNABILITY

The Owner reserves the right to assign this contract to a third party, if and only if, the Owner simultaneously therewith sells the real property on which the Project is to be built to a third party and said third party assumes the obligations of Owner under this Contract and obtains the consent of the Owner's Construction Lender.  Additionally, the Owner may collaterally assign this Contract to Owners' Lenders).

The Contractor may not assign its rights under this Contract.

GUARANTEES

The Contractor hereby guarantees that the Work will be done in accordance with the requirements of the Contract, and further guarantees the Work of the Contract to be and remain free of defects in workmanship and materials for one year from date of substantial completion, unless a longer guarantee period is specifically called for by separate agreement or required by Florida laws, as amended. The Contractor hereby agrees to repair or replace any and all Work, together with any other adjacent Work which my be displace in so doing, that may prove to be not in accordance with the requirements of the Contract or that may be defective in its workmanship or material within the guarantee period specified, without any expense whatsoever to the Owner, ordinary wear and tear and unusual abuse or neglect excepted.

The Contractor further agrees that within ten (10) calendar days after being notified in writing by the Owner of any work not in accordance with the requirements of the Contract or any defects in the Work, he will commence and prosecute with due diligence all Work necessary to fulfill the terms of this guarantee, and to complete the Work within a reasonable expeditions period of time.

Title to all Work completed and in the course of construction and to all material, supplies or equipment which are delivered or stored at the site and on account of which payment has been made by the Owner pursuant to the provisions of this Agreement shall be in the Owner.

Any and all guarantees required to be furnished by any, subcontractor are and shall be deemed made on behalf of the subcontractor and Contractor to and directly for the benefit of the Owner.

Notwithstanding the foregoing paragraph, in the event of an emergency constituting an immediate hazard to the health or safety of the Owner's employees, property, or licenses, the Owner must notify the Contractor immediately and after 48 hours of such notification, if the Contractor has corrected the emergency then at the Contractor's expense without further notice, the Owner will do all the Work necessary to correct such hazardous condition when it was caused by Work of the Contractor not being in accordance with the requirements of this Contract.

The Contractor shall make available to the Owner any and all additional warranties and guarantees which may be available to him from his suppliers, vendors or subcontractors, and the Contractor shall assist the Owner where practicable in its efforts to avail itself of the services under the warranties and guarantees expiring after the terms set forth in this Contract.

The 1 (one) year warranty will start at occupancy by the condominium owner.

TERMINATION

The Contractor may terminate this Agreement if the Owner fails to make payment when due and more than seven days has passed following written notice to the Owner informing the Owner of the default.  In such case, the Contractor may recover from the Owner payment for all Work actually completed and for proven loss with respect to materials, equipment, tools, and construction equipment and machinery, including reasonable overhead, profit and damages applicable to the Project.

If the Contractor defaults or persistently fails or neglects to carry out the Work in accordance with this Agreement, the Owner, after seven days written notice to the Contractor, may make good such deficiencies and may deduct the cost thereof from the payment then or thereafter due to the Contractor.  This remedy is without prejudice to any other remedy that the Owner may have under the law.

IN WITNESS WHEREOF,  the parties hereto agree to the above terms and have caused this Agreement to be executed in their names by their duly authorized officers.

	OWNER: <<**enter name**>>

By: _______________________________

      Signature

      _______________________________

      Print name and title


	CONTRACTOR: <<**enter name**>>

By: _______________________________

      Signature

      _______________________________

      Print name and title




Exhibit A 

Description of the Work

<<Insert here a narrative to supplement the information contained in the other Contract Documents>>.



