Project Management/Owner Representative

Agreement

between

XXXXXXXXXXXXX Corporation

and 

XXXXXXXXXXXXX, LLC

THIS AGREEMENT is made and entered into by and between XXXXXXXXXXXX,LLC (hereinafter referred to as "Project Manager") and ZZZZZZZZZZZ Corporation (hereinafter referred to as "Owner").

WHEREAS, Owner is seeking to conduct rehabilitation of multifamily apartment buildings located at ZZZZZ NW 1st Court in the City of Miami (the “Property”) that it desires to rehabilitate and use as affordable rental housing for low income persons (the "Project”) and other acquisition, rehabilitation and new construction projects. and

WHEREAS, Project Manager has a professional staff experienced in project management.

NOW, THEREFORE, in consideration of the mutual covenants contained herein, Project Manager and Owner agree as follows:

ARTICLE ONE

RESPONSIBILITIES OF PROJECT MANAGER

1. 
The duties of the Project Manager shall commence ("Date of Commencement") after the Owner delivered a written notice to proceed ("Notice to Proceed") to the Project Manager. If such notice is not delivered within 4 months of the date of this Agreement either party can terminate this Agreement by giving written notice to the other.

2. 
Project Manager agrees that it will serve as the primary agent and representative for Owner in overseeing all aspects of the rehabilitation of the Property until completion.

3. 
Project Manager accepts the relationship of trust and confidence established between it and Owner by this Agreement and promises to diligently use its best skill and judgment in carrying out its duties in a timely manner.

4. 
Project Manager shall prepare specifications for soliciting proposals from qualified building contractors and other professionals needed for the rehabilitation of the Property. The Project Manager shall prepare all documents needed to solicit contractors to submit bids on the Project. These documents shall address all relevant requirements of the Project's funding sources.

5. 
Project Manager, subject to the approval of Owner, shall negotiate contracts for professional services needed for the rehabilitation of the Property. Such contracts shall be entered in the name of Owner for the benefit of the Project.

6. 
Project Manager shall assist Owner in negotiating agreements with one or more qualified building contractors for the rehabilitation of the Property. Project Manager shall further assist Owner in negotiating any additional contracts that may be needed for the rehabilitation of the Property. These contracts shall be entered in the name of Owner with Project Manager acting as Owner's agent.  The Project Manager shall assure that any required prior approvals are secured, and funder participation in pre-bid and pre-construction conferences  are coordinated before proceeding

7. 
Project Manager shall use its best efforts to obtain all government permits, zoning variances (if any) and other approvals that might be necessary for the completion of the Project.

8. 
Project Manager shall act as Owner's agent in supervising all aspects of the work of rehabilitation of the Property.  The Project Manager shall keep Owner fully informed of all relevant aspects of the rehabilitation of the Property and the progress being made towards its completion.

9. 
From time to time, at the request of Owner, Project Manager shall prepare summaries of its activities under this Agreement.

10. 
Project Manager will not perform services for which third parties are to be engaged by Owner, including, but not limited to, the following services: legal, accounting, asset management, environmental and appraisal, all of which are to be paid from Project funds. The Owner acknowledges that Project Manager’s role is advisory in nature. Project Manager will make reasonable efforts to assist the Owner with oversight of such activities, as described herein, and will periodically report to the Owner on the status of such services, but does not guarantee the performance of any third party.

11. 
Project Manager shall (i) keep accurate books and records relating to its transactions regarding the Project, (ii) take reasonable steps to assist the Owner in keeping accurate and detailed records of all transactions with respect to the Project, (iii) permit at reasonable times upon reasonable notice the inspection by the Owner of Project Manager’s records pertaining to this Agreement for a period of at least three (3) years following the termination of this Agreement and (iv) furnish such information concerning the Project to such persons as the Owner, in writing, may reasonably request. Project Manager also shall keep copies (or electronic versions thereof) of closing documents and other contracts relevant to the Project that have been provided to Project Manager, including without limitation, accounting records, property plans and reports, at its office.

ARTICLE TWO

RESPONSIBILITIES OF OWNER

12.
Owner shall provide to Project Manager full information regarding its requirements for the Project.

13.
Owner will not unreasonably withhold approval of proposed contracts, plans, and actions that have been negotiated, prepared or undertaken by Project Manager pursuant to this Agreement.

14.
Owner shall provide, or cause to be provided, to Project Manager such complete and accurate legal and financing documents, books of account and other records of all transactions related to the Project (or Project Manager shall be provided with access to the records at the Property or at such other business location that such records are maintained).  Such documents, accounts and records shall include, but not limited to, financial, maintenance records, service contracts, correspondence, reports, agreements, loan documents, financial statements, and correspondence. 

15.
During the Term of this Agreement and for the two year period of time following the expiration of that Term the Owner shall not directly retain (as either an employee or as an independent contractor) any person that was an employee of the Project Manager during the Term of this Agreement or who was retained by the Project Manager as a subcontractor for work on the Project.

ARTICLE THREE

COMPENSATION

16.
In consideration for all work performed by the Project Manager, Owner agrees to pay the Project Manager compensation as follows: 

· $3,500.00 upon submitting to the Owner "invitation to bid" documents that are reasonably sufficient for the Owner to solicit the services of the contractor(s) and professional services needed for the rehabilitation of the Property. 

· $56,400.00 payable in monthly installments of $4,700.00 each beginning with the month immediately following the issuance by the Owner of the Notice to Proceed for this Project and ending twelve month's later. The installments shall be payable at the end of each of the months. In the event that the rehabilitation work on the Property has been completed prior to time that the final installment has been paid (as evidenced by the closing of the building permits and the issuance of Certificates of Completion for the Property by City of Miami) the remaining balance shall be paid to the Project manager in a lump sum.

· $18,800.00 upon the issuance of a Certificate of Occupancy for the Property by the City of Miami.  This amount shall be reduced by the amount of additional funds that might be needed to cover the hard cost of rehabilitating the Property or by the amount needed to pay for the cost of change orders that may be required in order for the rehabilitation work to comply with local government building codes. There shall be no reduction in this amount, however, on account of change orders initiated by the Owner that are unrelated to compliance with the building codes or on account of changes orders resulting from requirements imposed by local government Building Department inspectors that are beyond what is required by the building codes. Should the expense of the hard construction costs end up being for an amount that is less than the amount that had been budgeted the excess funds shall be considered to be a contingency reserve which the Owner shall spend down prior to reducing the amount payable to the Project Manager under this paragraph

ARTICLE FOUR

TERMINATION OF AGREEMENT

17.
At the option of the Owner or Project Manager, this Agreement may be terminated upon ten (10) days written notice upon the occurrence of any of the following events:

(a)
If either the Owner or Project Manager shall materially fail to perform its covenants or other duties herein contained at the time and in the manner herein provided except that the party who has materially failed to perform shall then have ten (10) days to cure if the failure is capable of being cured and shall have a shorter time to cure if the performance of a covenant or duty is required immediately in order to prevent harm to the Project;

(b)
If any event or circumstance shall occur that materially impairs the financial status of the Owner or Project Manager or the ability of the Owner or Project Manager to perform its obligations hereunder.

18.
Rights of Termination Cumulative. The rights of termination specifically provided shall be considered to be cumulative, and shall be in addition to the rights of termination for breach of this Contract otherwise available to the parties by operation of law.

19.
Upon termination of this Agreement, all duties and obligations of either party hereto shall cease and this Agreement shall be null and void. Project Manager, promptly upon such termination, but in no event later than twenty (20) days following such termination shall, upon the written request of the Owner, deliver to the Owner all property and documents of the Owner or managing agent then in the custody of Project Manager.

ARTICLE FIVE

NO PARTNERSHIP OR JOINT VENTURE

20.
No Joint Venture or Partnership.  The Owner and Project Manager are not partners or in a joint venture with each other under this Agreement, and nothing herein shall be construed so as to make them such partners or joint ventures or impose any liability as such on either of them.

21.
In the performance of this Contract, Project Manager and its employees and agents, for all purposes herein, shall be deemed to be acting as independent contractors and not as officers or employees of the Owner.

ARTICLE SIX

MISCELLANEOUS PROVISIONS

22.
Confidentiality: Project Manager acknowledges that during the course of providing services pursuant to this Agreement it may have access to or otherwise become familiar with confidential information of Owner, including, without limitation, technical, non-technical, financial, accounting, business, strategic and/or any other information deemed confidential by Owner, whether disclosed to Project Manager in writing or orally (collectively, “Confidential Information”).  Confidential Information as used herein does not include information which: (i) is already known to Project Manager at the time it is disclosed to Project Manager; (ii) is already in possession of the public or becomes available to the public other than through the act or omission of Project Manager; (iii) is acquired independently from a  third party who is not under an obligation of confidentiality to Owner; or (iv) is required to be disclosed under applicable law or by a governmental order, decree, regulation or rule, provided that Project Manager shall give written notice to Owner prior to such disclosure, affording Owner an opportunity to intervene and object, as may be appropriate and permissible.  Owner agrees and consents to Project Manager sharing or providing such Confidential Information to potential financing sources and other members of the development team for the sole purpose of carrying out the Project and the terms of this Contract. Project Manager agrees that, during and after the term of Project Manager’s relationship with Owner, Project Manager shall hold the Confidential Information in strict confidence and will not use or disclose such Confidential Information, in whole or in part, to any person or entity (other than employees or agents of Project Manager who must have such information for the performance of Project Manager’s obligations hereunder), unless such use or disclosure is specifically authorized by Owner in writing. Project Manager shall be responsible for any use or disclosure of Confidential Information by any of its employees and/or agents and shall ensure that such employees and agents are subject to confidentiality obligations at least as restrictive as those hereunder.

23.
Project Manager and its affiliates shall have no liability for losses, damages, expenses, claims, demands, actions, suits, liabilities or deficiencies, joint or several, incurred by the  Owner (including sums reasonably paid in settlement of claims and all reasonable consultant, expert and legal fees and expenses of counsel reasonably incurred in connection therewith) unless directly or indirectly arising out of or resulting from the gross negligence or willful misconduct of Project Manager.  Project Manager’s directors, officers, employees, agents, and representatives shall have no liability for losses, damages, expenses, claims, demands, actions, suits, liabilities or deficiencies, joint or several, incurred by the  Owner (including sums reasonably paid in settlement of claims and all reasonable consultant, expert and legal fees and expenses of counsel reasonably incurred in connection therewith).  The obligations under this paragraph shall survive the termination of this Agreement.

24.
The Owner and its affiliates shall have no liability for losses, damages, expenses, claims, demands, actions, suits, liabilities or deficiencies, joint or several, incurred by the Project Manager (including sums reasonably paid in settlement of claims and all reasonable consultant, expert and legal fees and expenses of counsel reasonably incurred in connection therewith) unless directly or indirectly arising out of or resulting from the gross negligence or willful misconduct of Owner.   Owner’s directors, officers, employees, agents and representatives shall have no liability for losses, damages, expenses, claims, demands, actions, suits, liabilities or deficiencies, joint or several, incurred by the Project Manager (including sums reasonably paid in settlement of claims and all reasonable consultant, expert and legal fees and expenses of counsel reasonably incurred in connection therewith).  The obligations under this paragraph shall survive the termination of this Agreement.

25.
Neither party shall assign this Agreement or any interest therein, without the prior written consent of the other party.

26.
In the event that any provision of this agreement is found to be legally unenforceable, such unenforceability shall not prevent enforcement of any other provision of this agreement.

27.
This agreement shall be binding on, and shall inure to the benefit of, the parties to it and their respective heirs, legal representatives, and successors.

28.
No waiver of any of the provisions of this Agreement shall be deemed to, or shall constitute, a waiver of any other provision, whether or not similar, nor shall any wavier constitute a continuing waiver.  No waiver shall be binding unless executed in writing by the party granting the waiver.

29.
This Agreement constitutes the entire contract between the parties hereto pertaining to the subject matter contained herein.  No supplement, modification, or amendment of this Agreement shall be binding unless executed in writing by all authorized representatives of the parties.

30.
This Agreement may be executed simultaneously in two or more counterparts, each of which shall be deemed to be an original, but all of which together shall constitute one and the same instrument.

31.
This Contract shall be subject to and governed by the laws of the State of Florida, both substantive and remedial.

32.
Dispute Resolution.  All claims, disputes and other matters in question among the parties hereto arising out of or relating to this Agreement or the breach thereof, with respect to the payment of fees, Termination of this Contract, or any other matter related to this Agreement, shall be decided by arbitration in accordance with the Rules of the American Arbitration Association then effective unless the parties mutually agree otherwise. This agreement to arbitrate and any agreement to arbitrate with an additional person or persons duly consented to by the parties shall be specifically enforceable under the prevailing arbitration law.  Notice of the demand for arbitration shall be filed in writing with the other party and with the American Arbitration Association. The demand shall be made within sixty (60) days after the claim, dispute or other matter in question has arisen, and in no event shall the demand for arbitration be made after the date when institution of legal or equitable proceedings based on such claim, dispute or other matter in question would be barred by the applicable statute of limitations.

33.
This agreement shall terminate if it is disapproved by the City of Miami prior to the Owner acquiring title to the Property. 

IN WITNESS WHEREOF, the parties hereto agree to the above terms and have caused this Contract to be executed in their names by their duly authorized officers.

ZZZZZZZZZZZ Corporation

By: _____________________________________

Date: _____________

      Signature

      _____________________________________

      Print name and title

XXXXXXXXXXXX,LLC

By: _____________________________________

Date: _____________

      Signature

      _____________________________________

      Print name and title

